pteg response – 
Detailed proposals and draft regulations for the introduction of the Community Infrastructure Levy
October 2009



[image: image1.png]



Consultation response

To: 
Detailed proposals and draft regulations for the introduction of the Community Infrastructure Levy
Date: 


23 October 2009 
Contact point: 
Jonathan Bray
pteg Support Unit                                        
Wellington House                                                     

40-50 Wellington Street

Leeds                                                      

LS1 2DE                                                

0113 251 7445

info@pteg.net                                                                                                                              

1. 
Introduction

1.1 pteg represents the six English Passenger Transport Executives which between them serve eleven million people in Tyne and Wear (‘Nexus’), West Yorkshire (‘Metro’), South Yorkshire, Greater Manchester, Merseyside (‘Merseytravel’) and the West Midlands (‘Centro’). Transport for London, Strathclyde Partnership for Transport and Nottingham City Council are associate members. However this response is on behalf of the six PTEs only.

1.2 Britain’s PTEs are the driving force behind the development of public transport in some of Britain’s largest City Regions. Their responsibilities include:

· producing the city region Local Transport Plan
· planning and managing local rail services (in partnership with DfT)

· planning and funding socially necessary bus routes

· working in partnership with private operators to improve bus services—for example through bus priority schemes

· running concessionary travel schemes—including those for older, disabled and young people

· investing in local public transport networks—including new rail and bus stations

· developing and promoting new public transport schemes—like light rail and guided bus networks
· providing impartial and comprehensive public transport information services—including by phone and internet 
· managing and maintaining bus interchanges, bus stops and shelters 
1.3
The PTEs have a combined budget of more than a billion pounds a year, and are funded by a combination of local council tax and grants from national government. They are responsible to Integrated Transport Authorities (ITAs), made up of representatives of local councils in the areas they serve
1.4
The 2008 Local Transport Act envisages an enhanced role for PTEs / ITAs as the strategic transport bodies for the city regions. The PTEs / ITAs therefore have a critical role to play in helping to ensure that land use and transport planning are co-ordinated in a way that meets wider environmental, social and economic objectives.

2.
Summary

2.1
The CIL consultation paper highlights two particular issues which are of relevance for pteg, namely:

· Ensuring that Integrated Transport Authorities (ITAs) are adequately represented and engaged in the infrastructure planning process. It is understood that CIL can be passed from Charging Authorities to other infrastructure providers and ITAs can facilitate the delivery of sub-regional schemes through the pooling of CIL contributions. 

· The proposals to restrict the scope of planning obligations upon commencement of the CIL regulations.  We remain concerned that many LPAs will not have sufficiently progressed with the Local Development Framework to implement CIL for a number of years.  

2.2
Whilst pteg are supportive of the Government’s objectives to introduce Community Infrastructure Levy, we have concerns about how the system would work in practice, with particular regard to the relationship of CIL to section 106 agreements. We also have concerns regarding the potential for developers to contribute CIL ‘in-kind’, which may undermine the overall aims and objectives of CIL, allowing developers to contribute to localised infrastructure; which may prejudice the ability of authorities to deliver larger/sub-regional infrastructure improvements (which are often costlier and would require pooling of CIL contributions). 

3. 
Response to Specific Consultation Questions
Question 4: Do you have any comments on any other matters raised in chapter 2 which are not covered by the questions above?

3.1
We would question how the transfer of monies to other infrastructure providers occur and whether the Government provide further guidance on the scope of infrastructure providers which can receive CIL funds from Charging Authorities. ITAs deliver regional and sub-regional infrastructure as well as providing additional public transport provision. ITAs currently benefit from funding via S106 agreements. ITAs should be included in the list of infrastructure providers which can receive CIL funds.

Question 21: Do you have any comments on any other matters raised in chapter 3 which are not covered by the questions above?

3.2
We note that the list of bodies to be consulted on the draft charging schedule does not include the ITAs. The Local Transport Act (2008) allows ITAs to become more fully empowered accountable transport authorities, akin to arrangements in London. As highlighted in our response to question 4 ITAs deliver regional and sub-regional infrastructure and should therefore be consulted by LPAs at all stages of the infrastructure delivery process, including on the draft charging schedule. 

Question 33: Do you think that the final regulations should provide for the payment of CIL in-kind?

3.3
We have significant concerns about the potential dilution of the objectives of CIL through allowing developers to contribute CIL in-kind. 

3.4
The provision of in-kind works rather than payments would not sufficiently contribute to providing the necessary infrastructure to support new developments. It would not allow charging authorities to pool funds to provide strategic infrastructure or even contribute to sub-regional infrastructure. Larger infrastructure schemes, such as transport infrastructure would require contributions from several developments. 
3.5
The certainty of being able to deliver these schemes would be lost by the ability for developers to provide what is likely to be small scale infrastructure improvements. We would question whether this system would reduce the ability of CIL to deliver the necessary infrastructure to support the required levels of housing growth.
3.6
If CIL in-kind is considered an appropriate way forward then the timing

of the infrastructure development needs to be a fundamental component in

the consideration of the planning application. It would not be

appropriate for the infrastructure only to be delivered as the final

piece in the development. The ability of any development to meet its

sustainability requirements means that particularly transport

infrastructure needs to be an early component. With this being the case

then the timing of the delivery of the infrastructure needs to be

addressed through a planning condition. This is the only way in which

its delivery can be guaranteed.'

Question 35: (a) Should payment by instalments be provided for in the final CIL regulations in addition to the ability to pay CIL by phases of development? 

3.7
For particularly large infrastructure schemes, it is likely that CIL contributions would have to be pooled to provide a sufficient contribution to the overall funding. Payment of CIL in instalments could be tailored to align with the delivery of such infrastructure schemes, however this would require localised controls over the instalment payment dates. 

3.8
Additional consideration would need to be given on enforcing CIL payments where subsequent instalments are not met. 

Question 43: What do you think about the Government’s proposal as set out in draft regulation 94 to scale back the use of planning obligations?

3.9
By reducing the scope of S106 to the five tests set out in Circular 05/05 the Government seeks to ensure that developers do not pay twice for the funding of infrastructure (through CIL and a planning obligation).  However, as acknowledged within the consultation, Local Authorities are using S106 for other obligations which bring additional economic, social and environmental benefits which are not strictly in accordance with the tests. 
3.10
These additional areas where planning obligations are being secured include other benefits which could be considered to add to ‘sustainable development’ including employment and training initiatives, additional transport initiatives such as subsidised public transport. The contribution of these additional obligations should not be under-estimated. The proposal to reduce the scope of S106 would reduce the potential for LPA’s to secure additional environmental benefits through section 106. We do not agree that LPAs should be restricted in securing these additional obligations through S106 agreements. 

3.11
We would suggest that the Government give more thought to the implications of reducing the scope of S106 and the loss of these additional benefits currently gained through S106. The tests should be modified to allow LPAs to continue to secure these additional benefits through S106.
Question 44: Do you think the wording of the five tests as set out in draft regulation 94 is appropriate? Is each of the five tests meaningful and workable in practice, or could any be expressed in a better way?

3.12
As well as including the five tests, the existing circular 05/05 provides guidance on the practical implementation of the tests. If the existing tests are to be transposed into law, it is suggested that they are modified to include this additional guidance. Proposals for revising the tests are set out below:

(i) 
relevant to planning;

(ii) 
necessary for the development to be considered acceptable in terms of planning policy; 
(iii) 
directly related to the CIL development, such that the development ought not to be permitted without them;

(iv) 
fairly and reasonably related in scale and kind to the CIL development; and

(v) 
reasonable in all other respects.

Question 45: Do you think that a transitional period, beyond the commencement of CIL regulations in April 2010, would be required to restrict use of planning obligations to the Circular 5/05 tests. 

3.13
The implementation of CIL requires LPAs to understand the level of infrastructure required to support the growth outlined in the Core Strategy. Many LPAs are at an early stage in progressing the Core Strategy and have not undertaken the necessary infrastructure studies to potentially support the introduction of CIL. Where LPAs have done the necessary preparatory work, it will still be necessary to prepare a charging schedule for examination by an independent person (which may in itself take a year or two). 
3.14
The uncertainty regarding the introduction of CIL and the potential to secure financial contributions from developers in the current economic climate has further delayed the commencement of the necessary preparatory work. It is unlikely that many authorities will be able to introduce CIL in April 2010 and therefore a transition period will be required to ensure that developers proportionately contribute to the provision of necessary infrastructure until CIL can be introduced.  

And if so what should it be and why is such a period required?

3.15
We have concerns regarding a defined transition period. If LPAs have not been able to undertake the necessary preparatory work for CIL prior to the cessation of the transition period there will be a period whereby LPAs will not be able to adequately capture funding for necessary infrastructure improvements (developers may delay submissions until the transition period expires and thus will not be liable for CIL or contributions through planning obligations). 

3.16
The transition period should therefore be bespoke to each individual authority, covering the period between the commencement of the regulations and the adoption of a CIL charging schedule. Any restriction in the role of planning obligations should not come into force until a LPA has an adopted charging schedule.  
3.17
If it is necessary to impose a set transition period, we would urge the Government to set a period substantially in excess of two years. Experience of delays in the introduction of Local Development Frameworks by LPAs has shown that significant changes to the planning system can not be easily implemented. 
Question 46: Do you agree that a scale back of planning obligations as set out in draft regulation 94 should apply universally across England and Wales regardless of whether a local authority has a CIL or not?

3.18
As highlighted in our response to question 43 we do not fundamentally agree with the Government’s proposals to scale back the use of planning obligations. Local Authorities should still retain the flexibility to secure additional infrastructure improvements through section 106. We do not see why the Government should seek to restrict LPAs in securing additional community benefits providing there is a clear relationship to the development proposals. 
3.19
Any restriction in the role of planning obligations should not come into force until a LPA has an adopted charging schedule.  

Question 47: Should a scale back of the use of planning obligations go further and prevent the future use of planning obligations for pooled contributions and tariffs?

3.20
In future there may be additional unforeseen infrastructure requirements which may be required to support a number of development proposals (e.g infrastructure to support new residential developments on windfall sites). Retaining the potential to fund such infrastructure through pooled contributions or tariffs would enable Local Authorities to secure funding for the infrastructure provision necessary to support such developments without amending the charging schedule (or undertaking an additional infrastructure study). 
3.21
Retaining the flexibility to secure such contributions through S106 would therefore enable LPAs to respond in a timely manner to changing circumstances. 

Question 48: Do you think the Government’s proposal to provide an additional legal criterion to restrict the use of planning obligations to address planning impacts ‘solely’ caused by a CIL chargeable development is workable in practice? If not, please state why not. Can you think of an alternative which would have the same or similar effect?

3.22
It would be difficult for authorities to demonstrate that a CIL development would be the sole cause of ‘planning impacts’. The introduction of this criterion could significantly weaken the position of LPAs in negotiating Section 106 agreements for additional infrastructure requirements (unforeseen in the charging schedule) and increase costs in demonstrating the sole cause of any future impacts.
3.23
The consultation paper indicates that if LPAs wish to amend a charging schedule they will have to follow the same process as applied to developing the initial schedule. Where circumstances have changed such that the charging schedule requires amending (and additional infrastructure studies may be required), retaining the ability of planning obligations to secure funding for cumulative impacts will allow LPAs to respond promptly to changing circumstances/new development proposals
Question 49: What transitional period, beyond the commencement of CIL regulations in April 2010, would be required to restrict use of planning obligations to mitigate impacts ‘solely’ caused by CIL chargeable developments?

3.24
We do not believe that this clause would be easily implementable, as outlined in our response to question 48. However as outlined above, should the Government choose to implement such a restriction we would consider that a period of 2 years from commencement (as outlined in the consultation paper) would be insufficient to allow LPAs to adopt a CIL charging schedule (including undertaking the necessary preparatory work in defining the infrastructure required to support the Core Strategy). 
3.25
Any restriction in the role of planning obligations should not come into force until a LPA has an adopted charging schedule.  

Question 50: Do you agree that a restriction of planning obligations to prevent their use for pooled contributions or tariffs should apply universally across England and Wales regardless of whether a local authority has a CIL or not?

3.26
LPAs are currently using pooled contributions or tariffs to successfully fund infrastructure provision, particularly where a number of developments cumulatively contribute to the need for new infrastructure. These tariffs provide a standardised formula for contributing to infrastructure costs but are based on a voluntary agreement between the LPA and developer rather than an enforced tariff such as CIL. 
3.27
Restricting the use of such tariffs in areas where the LPA has not yet adopted a charging schedule would mean LPAs would be unable to secure sufficient contributions to provide the necessary infrastructure to support development. Any restriction in the role of planning obligations should not come into force until a LPA has an adopted charging schedule.
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